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Abstract 
This work interrogates research needs for the development of a marital property rights in 

Nigeria and raises the question whether there shouldn’t be a move into socio- legal 

investigation of social norms through family market research with a view for law to 

internalise family realities. It is an effort to stimulate a different approach to imperative 

legal reform. It suggests that doctrinal legal research may not be adequate to provide an 

acceptable inclusive marital property regime. Socio-legal research might help Nigerian 

law reflect the de facto financial/property arrangements in marriage. The objective is to 

move questions and concerns of property rights from doctrinal content analysis into 

quantitative empirical evaluation. It argues that social dialogue and family market 

research into the developmental implications of the absence of a cohesive property 

regime in Nigeria and the form of legal intervention in a culturally and religiously 

diversified society is needed. The research finds while culture and customary laws 

recognise separate property rights and no spousal interests, modern legal systems 

including human rights regimes and national laws stipulate equality of rights in 

marriage. Without empirical social-legal research which documents marriage and social 

realities through family market research there will continue to be a creation of gap 

between the law in the books and the law in practice. The paper concludes that culture 

and gendered definitions of the division of marital work are limiting factors to the scope 

of property rights, but the dynamism of culture is a call for its constant interrogation.  
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1.0 Introduction 

Nigeria‟s scattered principles on division of property on divorce are a mix of local 

laws and international commitments. At customary level, it continues to reinforce 

traditional family values despite changed marriage/social practices. At statutory 

level, the blanket provisions of Married Women Property Act 1882 and Married 

Women Property Laws in the various parts of the country institute a discretionary 

approach to questions of property rights of spouses.
1
 Nigeria‟s discretionary 
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justice mandate has also produced ill- defined and at times subjective marital 

property rights.  

 

Without direct and comprehensive legislation as in other climes,
2
 customary laws 

and traditional property rights as well as religious views, permeate the quest to 

divide spousal property on divorce in Nigeria. This does not often reflect family 

realities and social change. Finding appropriate rules of redistribution is a critical 

exercise that cannot be treated lightly: such rules must be founded on proper 

ideological, cultural and social considerations. This is pivotal to the maintenance 

of family stability and social normalcy.  

 

This work raises the question whether it might not be necessary to develop a 

socio-legal approach in Nigeria. The objective is therefore to inquire into the 

research focus of the template for legal reform, and shift focus from traditional 

doctrinal content analysis where there has been extensive work already.
3
  

 

However the pertinent issue informing this work is the timidity of legal research 

in interrogating some fundamental assumptions that impact defining marital 

property rights. These must be addressed in order to inform legal reform that will 

internalise the current family ideology and practices in defining marital rules for 

redistribution of property on divorce.
4
 Accordingly, this paper is not a content 

analysis of existing laws and decisions but, calls for questioning and 

interrogating, by socio-legal family market research, into some fundamental 

assumptions about marriage, property, culture and social values. It is hoped that 

this would help future development of the ideal template for property 

redistribution on divorce in Nigeria. 

 

2.0 Nature and Content of Marital Property Regime 

Marital/matrimonial property has been defined as property acquired during the 

marriage other than gifts or inherited property given to only one of the spouses.
5
 

Those things which are acquired by one or other or both of the parties, with the 

intention that there should be continuing provision for them and their children 

during their joint lives, and used for the benefit of the family as a whole.
6
 Such 

property is a property acquired by the parties after the marriage either jointly or in 

their sole names. A marital property system is a legal system regulating the 

marital property relationship between spouses. Its contents include the 

establishment, alteration and termination of all kinds of marital property systems, 

the owning, managing, using, profiting from and disposing of prenuptial and 

postnuptial property, the bearing of family expenses, the discharge of family 
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debts, as well as reckoning or distribution of marital property on dissolution of 

marriage.
7
  

 

There are four common types of marital property regimes: separation of property, 

whereby all property acquired by the spouses before they marry, as well as all 

property acquired during the marriage, remain the separate property of the person 

who bought it; partial community of property, by which assets acquired prior to 

marriage are regarded as the separate property of the person who bought them, 

and assets and income acquired after marriage are regarded as joint property of 

the couple; full community of property whereby all assets and income brought 

into the marriage, as well as those acquired during the marriage, become the joint 

property of the couple; deferred full or partial community of property, under 

which the rules of partial or full community of property apply at the time of the 

marriage‟s dissolution.
8
 Prior to this time separation of property applies to the 

couple.  

 

Each marital property regime has clear implications for property rights and the 

management of property within and after marriage. Countries with full 

community of property operate a legal presumption of joint ownership of assets 

during marriage and in practice, joint titling of immovable property. In the 

countries with partial community of property, there is also the presumption of 

joint ownership of property same occurs. There is no de facto mandatory joint 

titling in any of the economies as regards separation of property. 

 

 The legal regime governing marital property rights in Nigeria borrows from 

customary laws, domestic legislation and international human right laws. 

Customary marriages are governed by customary laws of the various 

communities. Within these customary laws there is uniformity and convergence 

on the rights of spouses to the effect that there is no joint interest in marital assets, 

and any claim to an interest must be put to the strictest proof.
9
 For statutory 

marriages, by the combination of the provisions of the Matrimonial Causes Act 

2014,
10

 the Married Women Property Act 1882
11

 (MWPA), the Married Women 

Property Laws of the states in the Western part of Nigeria
12

 and other laws, the 

courts are to exercise discretion on the settlement of property disputes. Under 

section 17 of the MWPA in any question between the husband and wife as to title 

to or possession of property, either party may apply to the court and the court may 

make such order with respect to the property in dispute as he thinks fit. The 

exercise of this judicial discretion has often been used to validate entrenched 

cultural and gender unresponsive strict property laws. Consistently judicial 
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discretion has validated separate property rights with strict property law 

principles. 
13

 Accordingly, whether customary, Islamic or statutory marriage, the 

default regime is separate property regime, governed by strict property law 

principles.
14

 Such a regime ensures that title resides legally in the person named 

on the title deed. Consequently, couples are not treated as joint owners of marital 

assets such that there can be equal division of property on its dissolution.
15

 Any 

claim for beneficial interest in property by any of the ex-spouses must therefore 

meet with the requirement of strict proof of that ownership or interest by virtue of 

contributions to the asset in dispute. This legalistic property law perspective does 

not properly conceptualise the property interests of the parties. It also creates 

discrepancy between the expectation of women and men alike.
16

  

 

Furthermore Nigeria‟s commitment to human rights standards has aligned it to 

global norms. Within its commitments to several human rights treaties, it has 

accepted, at least in principle, that there is equal access and rights attached to 

marital property during marriage and at its dissolution.
17

 The equality perspective, 

derived from international instruments
18

 would not necessarily give itself to 

exactitude in interpretation unless gender mainstreaming is done. Therefore, the 

interpretation of equality raises its own jurisprudence. One fundamental question 

for Nigeria and other nations in Africa is this: why should state actors in a country 

adopt standards that do not reflect social ideology and values? This question is 

pertinent in the efforts of law to force change of cultural values. In some aspects, 

especially private sphere, change that has empirical validation and basis will bear 

more fruits because it will be a change from inside rather than change that is 

external. To impose these values against patriarchal norms without socio-legal 

evaluation without more is usually difficult to entrench in highly patriarchal 

societies like Nigeria. Socio-legal research has informed legislation in other 

climes. Nigeria must develop its needed reform not merely from legislative 

plagiarism but from informed imperative. In fact it might be found that there is 

really no need for a change from the separate property regime as it stands today. 

This would then be gender justice. This work suggests an imperative for socio-

legal family market research in order to capture the reasonable expectations of the 

parties towards gender justice. 

 

3.0 Gender Justice 

Research results from other climes into the economic consequences of divorce on 

men and women often reveal that following divorce women who are home 

makers/ primary child carer suffer a financial downturn while their husbands do 

not. For instance Weitzman‟s study of America
19

 found that men gain a 42% 
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improvement while women suffer a 73% decline. Bergman‟s research found that 

women do an average of 28.1 hours unpaid work per week in the home and men 

9.2 hours per week.
20

 In England, 40% of divorced women over 65 years were so 

poor that they qualified for income support from the state in 2003 compared with 

1% of married women and 23 % of divorced men in the same group.
21

 According 

to the United Nations, women perform 66 percent of the world‟s work, produce 

50 percent of the food, but earn 10 per cent of the income and own 1 per cent of 

the property.
22

 Marriage failure therefore seems disproportionately adverse to 

women‟s economic interest and social status.  

 

With such staggering statistical differences in developed societies like the United 

States and England, the need for empirical socio-legal interrogation in Nigeria 

towards finding appropriate legal framework for redistribution of marital property 

rights is critical. This is because marital issues, not usually canvassed in 

development planning has economic implications on women and development. 

Undefined marital property rights result in gender injustice.  

 

The problem is that human rights standards and social norms appear to be at a 

crossroad. Nwogugu aptly captured the scenario: 
 

In Nigeria the realities of family property have changed substantially 

while the applicable law has remained the same. In the traditional 

Nigerian society, the husband was the breadwinner and provided not 

only the matrimonial home but also the resources for the upkeep of the 

family. The wife was in the main, the home keeper. With social changes 

the position has changed, particularly for the growing middle class. 

Wives not only keep the home but are, in many cases, employed, thereby 

making substantial contributions to the family income including the 

construction and maintenance of the matrimonial home, which is 

exclusively in the man‟s name. On the dissolution of the marriage the 

wife is jettisoned from the home and denied any interest therein.
23

 

 

Many of the problems that women encounter arise from their entrapment within a 

socio-cultural and economic milieu which makes them vulnerable to abuses which 

are neither exclusively political or solely caused by states.‟
24

 Nigeria‟s gender 

neutral and socially unresponsive marital property system contributes to women‟s 

economic marginalisation and disempowerment. Empowerment is the expansion 

in people‟s ability to make strategic life choices in a context where this ability was 

previously denied to them, meaning they have agency, choices and 

resources.
25

Women‟s economic empowerment cannot happen without addressing 
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both the „money economy‟ as it were, and the „care economy‟. Recognition of 

women‟s unpaid work to sustain households and communities is an integral part 

of women‟s economic empowerment. This work argues that economic 

empowerment must include influencing decision making which understands 

domestic work as „productive work‟ and gives room for proper valuation of 

domestic work. Giving voice to men and women to determine their reasonable 

expectations in family life is pertinent to socially responsive marital property 

regime. The question is, what are the challenges towards achieving this 

inclusiveness? 

 

4.0 A Case for Interrogating Culture as Determinant of Social Values 

One major constraint in this field of property rights is culture. Accordingly, this 

empirical socio-legal research should interrogate culture, as a key determinant of 

societal values and norms. When issues of law interrogating certain inequities in 

the family setting are raised one typical response in a Nigerian/ African society is 

that of cultural constraint or limitation. On this premise, it is thought that culture 

is autonomous, invariable and constant. Culture is part of the fabric of every 

society. It shapes “the way things are done” and our understanding of why this 

should be so.
26

 Culture is the whole complex of distinctive spiritual, material, 

intellectual and emotional features that characterise a society or a social group. It 

includes modes of life, the fundamental rights of the human being, value systems, 

traditions and beliefs.”
27

 When it becomes customary law, it is said to be a mirror 

of acceptable usage. Cultural value system, traditions and beliefs dictate the 

property rights of men and women with implications on the marital property 

system. Men and women alike are confined within cultural values that organise 

gender roles/ identities. These inter alia define how people relate in marriage. 

Cultural meanings given to male and female identities dictate what property or 

social rights can be exhibited in family settings. When the union disintegrates 

„money economy‟ takes precedence over „care economy‟. This does not recognise 

gender role delineation neither does it protect individual interests in most cases. 

 

Culture gives people a gender identity. Gender identity stems from norms of 

behaviour imposed on women and men by culture and religion: this identity 

demands that women perform certain roles in society: Cultural interpretation of 

gender defines men and women‟s responsibilities in the home and thus implicitly 

shape their development prospects. This is a human rights and development issue 

that is critical. Cultural perceptions of women as reproductive partners and home 

keepers and men, as productive partners are however not changing despite 

changes in family patterns, which change is a continuum. It is established that 
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family realities, finances and property interests are changing and variable in 

today‟s technologically driven age. The variables of this change in family patterns 

include both husband and wife working with the wife combining home keeping; 

the wife alone working or the wife earning more income than the man or vice 

versa; the parties may be in a monogamous or polygamous marriages or may just 

be cohabitating. In all of these variables, socio- cultural perceptions of the status 

of the parties to a marriage has experienced little change. This has continued to 

dictate the intra-marriage property relations. 

 

The challenge of law in developing appropriate rules on property regime or 

assimilating global standards directly into domestic legal framework and judicial 

jurisprudence in Nigeria is that these issues strike at the heart of patriarchy across 

cultures. However this work argues that any attempt of law to enthrone a change 

of jurisprudence to the property rights of the parties needs empirical investigation, 

which must be internalised by all stakeholders. While legal jurisprudence 

recognises the changing values, entrenched patriarchal rules are usually 

accommodating of the individuality of the parties and the choices that they make. 

One move of jurisprudence for change is the symbiotic relationship/ partnership 

approach depicted as follows: 
 

Men can only earn their incomes and accumulate capital by virtue of the 

division of labour between themselves and their wives. The wife spends 

her youth and early mobile years in bearing and rearing children and in 

tending the home; the husband is thus freed for his economic activities. 

Unless the wife plays her part the husband cannot play his. The cock bird 

can feather its nest precisely because he is not required to spend most of 

his time in sitting on it. In such a state of affairs a system of separation of 

goods between married people is singularly adapted to injustice. 

Community of goods or at the least in the acquisitions and accumulations 

is far more appropriate. And as one leaves the sphere of those who enjoy 

investment property to those whose property largely consist of the home 

and its contents, a regime of separation is utterly remote from social 

needs.
28

 

 

Changing realities, depicted in such statements like the above, demand a 

questioning of some cultural patriarchal and fundamental assumptions in order to 

give voice to the social actors. With the opening up of market economy, material 

and cultural lives have been enhanced continuously, the amount and type of 

marital property has been increased, third party interests are frequently in conflict 

with spousal rights and property relationships have become more complex.
29

 To 
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continue to entrench group interest against individuality is singularly adapted to 

injustice. Law must respond to this in an engaging manner. 

 

5.0 A Call for Socio-Legal/Family Market Research 

Bearing the above issues in mind this work aims to draw attention to a different 

approach, a socio-legal approach in the development of marital property regime 

that will be properly internalised in Nigeria. Such approach, it is hoped, would 

assimilate the reasonable expectations of the parties to a marriage so as to develop 

an indigenous but socially up to date marital property system. To properly situate 

this call, it is desirable to briefly describe legal research. A typical legal research 

draws on legal literature for reflective, doctrinal and philosophical analysis. Legal 

research is typically autonomous, relying on its own contents to make deductions 

and interpret human behavioural patterns with such philosophical analysis, that it 

develops. This approach has been consistently done by scholars in family law to 

establish the research needs in this space. Unfortunately, the content analysis 

approach has not helped much, necessitating this call for a different approach. 

 

Socio-legal research is the use of empirical social science disciplines, the way 

they relate and understand legal phenomenon and the role of law in the society, on 

the basis of both multidisciplinary and interdisciplinary work.
 30

 Socio-legal 

research will give teeth to a more rounded picture as it is a more scientific 

understanding of law, i.e. generation of knowledge by empirical investigation.
31

 

Data would be needed to provide unparalleled motivations behind human 

behaviour. In generating statistical information, it is hoped that this would 

provoke cultural acceptance of social realities. Using the external approach to 

legal research will peel the onions from inside out exposing the aroma of justice 

or the odour of injustice. 

 

By this approach researchers would interrogate social norms, cultural values, 

property practices and group expectations, valuate domestic work and family 

realities. Research would also examine the linkage between marital failure and 

socio- economic development of the parties in Nigeria and for Nigerians. 

 

Can this call for interrogating culture and social norms be justified? Essentially it 

can because culture is not static and homogenous but dynamic and 

heterogeneous.
32

 Consequently cultural gender roles are not homogeneous, they 

are not immune to social realities and neither should culture be autonomous. 

Cultural dynamism is a call for its regular interrogation. Customary gender roles, 

which inform property rights among other things, must therefore be interrogated. 
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But what fears exist in this quest? Development experts often caution about legal 

conflict with cultural values. Threading on this part therefore demands empirical 

research into the experiences and expectations of men and women in order to steer 

the part of effective legal reform. Thus questions such as what is the acceptable 

usage of culture in this situation must be addressed.  

 

Acceptability had traditionally been the prerogative of a social class. Due to the 

non-inclusiveness of customary legal systems, the emergent laws are truly not 

„acceptable‟ being interpreted for all stakeholders.
33

 The unmet research needs of 

today are to determine what is the „mirror of acceptable usage‟? Acceptable, in 

this context, would connote the entire fabric of society. Culture, social values and 

norms should no longer be voiced by any particular gender but the fabric of 

society. Accordingly, at this point in legal development, there is a need to 

interrogate that „mirror of acceptable usage‟ taking account of the historical 

exclusion of women from defining culture. Perhaps it might even be possible for 

family law scholarship to develop the jurisprudence that human rights and gender 

analysis can comfortably coexist with religion and culture without friction. 

Simply replicating ideas in industrialised nations on equal rights may continue to 

be choked by the string of culture until empirical studies informs such move of 

change by identifying what has been internalised in this generation and what are 

society‟s reasonable expectations. 

 

The present call for engaging research into the cultural values of Nigerians is not 

in isolation. The Committee on the Elimination of Discrimination against Women 

(CEDAW) adopted General Recommendation on Article 16 of CEDAW on the 

Economic Consequences of Marriage, Family Relations and Dissolution. The 

recommendation provides for elimination of discrimination against women at 

inception of marriage, during marriage and at dissolution by death or divorce. 

Other human rights treaty bodies also recognise women‟s entitlement within the 

family.
34

 According to CEDAW family market research has found that family 

structures have debilitating implications on the property rights of women. Hitherto 

CEDAW had adopted other General Recommendations on Article 16.
35

 The 

CEDAW Committee has consistently concluded that elimination of discrimination 

against women requires both provisions for formal and substantive equality.
36

 

Economic dimensions of family relations need a substantive equality approach 

which must address such matters as the impact of gender stereotypes and gender 

roles on women‟s economic capacity.  
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CEDAW has also recommended that States must strive to have unified family; 

there must be individual choice as to application of religion, or ethnic, or civil 

laws at any stage of the relationship; all personal laws are to embody fundamental 

principle of equality and to be fully harmonised with the convention provisions. 

Furthermore, CEDAW recommended that the legal recognition of non -monetary 

contributions during marriage in the division of property on divorce or death be 

strengthened and that head of household and related values that diminish women‟s 

legal capacity and autonomy should be interrogated. Unfortunately, there seems to 

be no synergy between global legislative change and entrenched cultural values.  

 

What is the family market research about? The family market research is a socio-

legal inquiry into social norms, patterns and expectations that should tease out 

individual choice in family relations. This call for socio-legal investigation will be 

a culmination of years of content analysis and an imperative for social justice. 

 

6.0 Conclusion and Recommendations 

Marriage forms show that parties form a real partnership in respect of their 

different but equal complementary contributions to the welfare of the family. The 

absence of a cohesive property regime in Nigeria and the form of legal 

intervention in a culturally and religiously diversified society is critical and calls 

for deep interrogation of marriage practices and ideologies towards a cultural 

reformation. The attempt by human rights law to promote change may be oiled if 

empirical socio-legal study is undertaken as foundation for any reform. The socio- 

legal research will be a family market field research which must involve a 

multidisciplinary approach. This work suggests that gender justice includes a 

proper valuation of family realities and individual choices and reasonable 

expectations.  

 

The ideas in this paper are salient but critical towards overall national 

development. The concept of family property which operates in a society reflects 

its social and cultural values. In Nigeria, the realities of family property have 

changed substantially: this changes demand that scholarship must interrogate the 

change towards the development of an ideal property regime. Social justice that 

will promote individual, group and national development demands that this should 

be done. As catalyst for development, family market socio-legal research which 

interrogates the extant value system of the society, social change in marriage, the 

extant culture, reasonable expectations in marriage is needed. Reservations on the 

ground of culture should no longer be accepted on face value as escape routes for 

none conformity to global human rights standards. The acceptability norm of 
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culture demands that it be inclusive, not exclusive. Accordingly, this work 

recommends as follows: 

1. There should be socio-legal family market research which would provide 

conceptual clarity and specificity about the social norms, concepts and 

values towards the emergence of a marital property system in Nigeria. 

2. Nigeria should enact a law to regulate marital property rights.  
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